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THE SASKATCHEWAN POSITION 


The Government of Saskatchewan places great emphasis on the need for 
clarification and confirmation of the rights of provinces to manage and 


secure revenue fram their natural resources. 


This document seeks to explain the importance of resources to 
Saskatchewan, the uncertainty created by recent judgements of the Supreme 


Court of Canada, and the constitutional solution Which is required. 


Digitized by the Internet Archive 
in 2023 with funding trom 
University of Toronto 


https://archive.org/details/31 761118955046 


I. THE IMPORTANCE OF RESOURCES 
TO THE SASKATCHEWAN ECONOMY 


The Government of Saskatchewan's position on the constitutional 
issue of natural resources can best be understood and appreciated if 
one 1S aware of the importance of natural resources to the provincial 
economy. Besides adding economic stimulus and being a major source 
of provincial government revenues, the development of Saskatchewan's 
Oil, potash, uranium and other natural resources is the key to stable 


economic growth. 


Traditionally, the Saskatchewan economy has been based almost 
exclusively on agriculture and, in particular, one crop - wheat. 
This Reta cal dependence on a single export industry - one which 
was characterized by highly volatile production and prices - meant 
that the province's economy was subject to the boom-and-bust cycle. 
This brought: 

- large and frequently abrupt fluctuations 
in output, incomes and enployment, 
—- periodic outflows of population, and 


—- variable provincial government revenues. 
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The overall growth rate performance of the Saskatchewan economy 
since the 1950's illustrates rather well the extreme cyclical 


behaviour stemming generally from the ups and downs of agriculture 


(Figure 1). 


Figure 1: Growth Rates for the Saskatchewan 
and Canadian Economies 
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Source: Saskatchewan Bureau of Statistics, Provincial Economic 
Accounts and Statistics Canada, System of National Accounts. 


While agriculture remains the foundation of the Saskatchewan 
economy, the emergence of mining as a major sector during the 1970's 


has meant that the province is now enjoying greater economic 
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stability than in the past. In 1979, the provincial economy was able 
to absorb a 23 percent decline in grain output and still maintain a 
strong 3.2 percent real growth rate. Moreover, despite grain 
production in 1980 being forecast to be only 70 percent of normal, 
some positive real economic growth is still anticipated for 
Saskatchewan as the resource and other sectors counterbalance the 
swings in agriculture. Had it not been for the development of the 
province's natural resources, the Saskatchewan economy would likely 
now be in a period of severe recession. 

The extent of development of the natural resource base can be 
seen by the dramatic increase in the value of Saskatchewan's mineral 


shipments over the last decade (Table 1). 


Table 1: Value of Mineral Shipments, Saskatchewan 


TO7O.) 1971, 1972 _ LOvsuero 74. 1975. 1976 (1977 1978, 1979 
Millions of Dollars 


O11 2) 6.218 214. 2645s 98) 407, 445)° 580 691) 720 
Potash BOO gtd oo 36. A/a 300) 9359: 354) FA0d 4 50S) O95 
Uranium EL 8 2] 10 14 16 45 1 a breOl wan 258 
Other 71 56 60 69 84 96 al 2 2D peli, 162 
Total 390: 417 419 520-805 877. 964 1,184 1,590 1,835 


Note: Components may not add to totals due to rounding. 


Source: Statistics Canada, General Review of Mining Industry, and 
Saskatchewan Mineral Resources. 
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Accompanying the dramatic growth of the mining sector has been 
the Saskatchewan government's natural resource policy. Through the 
design of resource payment structures with industry, direct Crown 
corporation participation and other measures, the government is 
attempting to maximze the economic benefits to the people of the 


province from the development of its depleting natural resources. 


Furthermore, oe Saskatchewan government is attempting to 
maximize the social benefits and to minimize adverse social and 
environmental impacts through careful management of resource 
development. For example, as a result of these policies, northern 
residents are able to participate in resource development projects in 
order to improve their labour skills and economic well-being. 

Resource development projects have also resulted in the establishment 
of a valuable infrastructure in northern Saskatchewan that will make a 
continuing contribution to its future social and economic 


development - 


The importance of the resource sector to the Saskatchewan economy 
can be seen clearly by comparing the Saskatchewan and Ontario 


situations (Figure 2). 
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Figure 2: Distribution of Net Value of Production* 
for Saskatchewan and Ontario, 1977 


Saskatchewan Ontario 
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* Measured by Census Value Added in Goods Producing Industries. 


Source: Statistics Canada, Survey of Production. 


As indicated in Figure 2, the mineral sector is second mly to 
rience in terms of its contribution to net value of production in 
Saskatchewan. Spinoffs from resource development have accelerated 
growth in other sectors of the province's economy. Resource 
development projects have increased construction activity, and 
provided markets for Saskatchewan manufactured products and services. 

As a consequence of the Saskatchewan government's resource 
policies, the natural resource sector accounts for an increasing 
portion of provincial revenues. Since 1970-71, fosonres revenues have 
cisen nearly Poet Eola in dollar terms, and from 8.1 percent of 


total revenues to 28 percent of total estimated revenues for 


1980-81 (Table 2). 
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Table 2: Saskatchewan Government Revenues 
for the Fiscal Year Ended March 31 


LO elie LO hob LORae Me ONO BROTOUIVIGVgE TIO7B? “TOTS *"T9BO . 1981 


(Millions of Dollars) 
Non-Renewable 
Resources 33 a3 a7 59 282 306 289 366 499 579 638 
foc lo ane oeretG. 6) (7 oo mere )s eo.) (20.2) 425.3) (2726) ((28. 5) (28.0) 
Other 3/3 438 506 763 BO te OZ EA oes. 205 T8090 1 A520" 15 639 
(91 29)) (9320) 193.2). (92.8) steos Din C7636) 179.48) 768-7) (722 4)" (71..5) (72.0) 
Total 406 471 543 S2Z2e pees 12308" 2,434 1657117808. §2,031 2 21e 


Note: Bracketed numbers indicate percentage of total. 1971 through 1973 are ona 


"net budgeting basis" while all other years are ™m a "gross budgeting basis". 


Source: Saskatchewan Finance. 


Figure 3 illustrates the importance of non-renewable resource revenues 
to Saskatchewan relative to Ontario. 


Figure 3: Non-Renewable Resource Revenue, 
Saskatchewan and Ontario Governments, 1977-78 


Saskatchewan Ontario 
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Note: The data have been prepared using a common accounting system 
and, therefore, may differ from that reported in Table 2. 


Source: Statistics Canada, Provincial Government Finance - Revenue and 
Expenditure, 1977. 
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In Saskatchewan, all non-renewable resource revenues are 
channelled into the Saskatchewan Heritage Fund. About 60 percent of 
these revenues is subsequently paid as a dividend to the Consolidated 
Fund to help finance the government's ongoing programs and services to 
the public. The balance of the revenues in the Heritage Fund is used 
for further development of Saskatchewan and to ensure that a share of 
the benefits of current resource development is passed on to future 


generations. - 


By the end of 1980-81, the total assets of the Heritage Fund are 
estimated to be $915 million - not an insignificant sum, but less than 
one half of the province's annual budgetary expenditures. While 
contributing to Saskatchewan's economic development, the revenues from 
resource development in Saskatchewan have not resulted in the 


accummilation of a vast, unused pool of wealth. 


The development of Saskatchewan's mineral resources has helped 
strengthen Canada's balance of payments through the export of potash, 


heavy oil and uranium. 


Dollar benefits to the rest of Canada have also been substantial. 
Since 1974, Saskatchewan has forgone revenues in excess of $3.2 
billion by the sale of its oil at less than the prevailing price in 
the international market. Of this amount, $1.9 billion was a benefit 
to the citizens of eastern Canada who were buyers of Saskatchewan's 


crude and, $1.3 billion was collected by the federal government by 
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its oil export tax. In addition, the federal government collected 
about $400 million in corporate income taxes from Saskatchewan 's 
production, and about $130 million fram the special excise tax 
introduced in 1975. By comparison, since 1974, the government ae 
Saskatchewan has collected $1.8 billion in royalties and incame taxes 


from the oi] industry. 


It is obvious that the control of natural resource development is 

extremely important to Saskatchewan for a number of reasons: 

- resource development provides the basis for the continued 
stabilization, diversification and stimulation of the 
provincial economy; 

- resource development provides an important proportion of total 
provincial revenues; 

- resource development contributes to the achievement of var ious 


social and environmental objectives. 


The Saskatchewan government has taken real advantage of the 
mineral resources of the province, both through revenue arrangements 
and careful development. This has served to deepen and stabilize the 
overall economic strength of the province. But, even with this new 
impetus, Saskatchewan continues to receive some equalization payments 
and provincial personal income per capita remains well below that of 


the richer provinces. 
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i 
In the future, resource development projects in potash, uranium 
and heavy oil will continue to make major contributions to 
Saskatchewan's economic growth. This will complement the agricultural 
strength of the province but it also serves to stabilize the economy and 
counterbalance the swings in agriculture. This is critical to the 


management of the Saskatchewan economy. 


The Government of Saskatchewan intends to continue its policy of 
managing resource development to maximize the social and economic 


benefits obtained by the province. 


The constitution must therefore ensure that the province has 


control of mineral resource development and taxation. 


HISTORY 

In 1905, when Saskatchewan and Alberta were made provinces, the 
federal government withheld fram them ownership of Crown lands and 
resources. The original provinces had kept their lands and resources 
under section 109 of The British North America Act of 1867 (BNA Act). 
This disparity raised strong resentment. Finally, in 1930, the federal 
government agreed to transfer Crown lands and resources to the prairie 
provinces, or to be more precise, those lands and resources that the 


federal government had not already sold off. 
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The transfer was made by the Natural Resources Transfer Agreements of 
1930, which were confirmed by federal and provincial statutes and by 


the United Kingdom Parliament in the BNA Act of 1930. 


It is often said that provinces own all the natural 

resources. This is misleading. The fact is that there are many 
private (freehold) owners of natural resources, i.e. the private 
owners of "mines and minerals". Those interests for the most part 
were granted by the federal government when it disposed of its land 
to the C.P.R. and to homesteaders. In the late 1880's the federal 
government began to "reserve" the mineral title when disposing of 
land; that is, it sold or granted the land without the minerals, which 


it then continued to own. 


ae Se of the progression of settlement of the prairies from 
East to West, therefore, the ratio of Crown-owned minerals to 
freehold minerals increases from Manitoba to Saskatchewan to 
Alberta (about 75% freehold in Manitoba; 40% in Saskatchewan and 
15% in Alberta). Northern regions are exceptional, because of the 


settlement patterns, and are generally Crown mineral areas. 


As will be explained below, provincial ownership, or lack of 
ownership, is, under the current constitution, important for the 


purposes of the rights of provinces with respect to natural resources. 
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III. THE BNA ACT 


A. Powers Respecting Resources Generally 


The BNA Act does not treat "resources" in any specific 
way. The various aspects of the control, regulation and 
taxation of natural resources fall to be determined, in 
general, under the various federal and provincial law-making 
powers. Under section 92, for example, provinces have the 
power, amongst others, to make laws in relation to direct 
taxation in the province, property and civil rights in the 
province, local matters and local works and undertakings. 
There is also section 92(5) relating to management and sale 


of Crown lands. 


Federal powers that can apply to resources include the 
Plenary taxing power, interprovincial and international 
trade and commerce powers, the emergency powers under the 
"Peace, Order and Good Government" (POGG) clause of section 
91 and the power to declare unilaterally that any work is 
for the general advantage of Canada, which, when used, has 
the effect of bringing the declared work, and any 
undertaking associated with it, under federal jurisdiction 


in all important aspects of its operation. 
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Ownership by a province becomes important, then, 
because it allows a province to do all those things that any 
owner can do, and brings into play the specific power over 
the management and sale of public lands. The rights of a 
province as owner of a resource, usually referred to as 
proprietary rights, likely afford to the province a somewhat 
greater latitude in the sorts of things it may do with them 
than is the case where it is not the owner. For example, it 
may lease a mineral right and, in the lease, provide for a 
royalty, a share of production. The lessee has agreed to 
pay the royalty; it 1S not a tax because of the voluntary 
agreement to pay. Because it 1S not a tax, the important 
distinction between direct taxes (which a province can 
impose under the constitution) and indirect taxes (which it 
cannot) becomes irrelevant. In fact, virtually all 
royalties, if they were taxes, would be held to be indirect 


and beyond provincial powers. 


Further, provincial proprietary rights allow the 
imposition of other terms and conditions that would be 
invalid under the constitution if they were imposed by a 
province for resources it does not own. Of course, actions 
taken by a province as ower are subject to being overrcidden 


by federal laws if they conflict with those laws. The 
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courts have not in recent times examined this area of 
proprietary rights. What is said above, therefore, is not 
certain. And, as mentioned earlier, for many provinces 
the rights of ownership are not particularly useful because 


they are not, in varying degrees, owners of the resources. 


Saskatchewan and other provinces have submitted that 
the Constitution should contain an express declaration of 
provincial powers to manage and tax resources in order to 


clarify all of the above matters. 


Taxing Powers 
As mentioned above, the BNA Act allows the Parliament 


of Canada to raise money by "any mode or system of 


taxation". The provincial legislatures have a limited 
taxing power: "direct taxation within the province in order 
to the raising of a revenue for provincial purposes". The 


courts have developed, and continue to develop, an elaborate 
body of law on the distinction between direct taxes, which a 
province can impose, and, indirect taxes, which it cannot. 
The distinction is based on 19th century economic theory and 
on definitions that some argue are now hopelessly outmoded. 


But they continue to be applied by the courts. The 
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"directness" and the validity of novel forms of provincial 


tax are difficult to predict with certainty. 


With respect to resource taxation, these problems are 
particularly acute and are highlighted by the decision of 
the Supreme Court of Canada in late 1977 in the case of 
Canadian Industrial Gas and Oil] Ltd. (CIGOL) vs. The 


Government of Saskatchewan. 


The part of that judgement concerning taxation powers 
struck down taxes imposed by the Saskatchewan Legislature as 
a result of the energy crisis of 1973, Which saw the world 
price of oil] rise dramatically. Saskatchewan had moved to 
ensure that the benefits of the price increases and windfall 
profits accrued to the province. The Supreme Court of 
Canada overturned the decision of the Saskatchewan Court of 
Appeal (and also the trial judge) and held, by a majority, 


that the tax was indirect and invalid. 


In the area of resource taxation, more than in any 
other area of taxation, special problems have arisen as a 


result of the CIGOL case. 
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For example, in that case the judgment of the Supreme Court 
of Canada placed emphasis on the fact that nearly all of the 
Oil was exported from the province. This holds true for 
nearly all Saskatchewan non-renewable resource production. 
The majority considered the tax to be an export tax and 
therefore beyond the province's powers, apparently merely 
because the 011] went out of the province. This position was 
taken even though there was no difference between the tax 
Charged for 011 staying in the province and oil moving 


outside the province. 


The result of the case put into doubt hundreds of 
millions of dollars of provincial revenue for Saskatchewan 
alone. Corrective measures were enacted by the Saskatchewan 
Legislature shortly after the decision, but the fact remains 
that this area of our constitution is in need of change to 
abolish, for resources, the outmoded distinction between 
direct and indirect taxes. (See the Appendix to this paper 
for the text of a telex sent by Premier Blakeney to Prime 
Minister Trudeau after the CIGOL decision was handed down by 


the Supreme Court of Canada.) 
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Trade and Conmerce 

Under the present Constitution, Parliament has 
exclusive legislative power over the regulation of trade and 
commerce. Because the power is an exclusive one, it not qmly 
means Parliament may legislate in relation to trade and 
commerce, but it also means any provincial law deemed by the 
courts to transgress on Parliament's jurisdiction may be 
struck down. In the CIGOL case, the Supreme Court of Canada 
majority held that the provincial law had the effect of 
fixing prices in the interprovincial market. This was held 
to encroach on the exclusive federal power and to be 


invalid. 


Similarly, in the case of Central Canada Potash Oo. 
Limited and the Attorney General of Canada vs. the 
Government of Saskatchewan, decided by the Supreme Court of 
Canada in October 1978, the Court held Saskatchewan's potash 
prorationing program invalid as encroaching on the federal 
trade and commerce power. The program was designed to rescue 
the provincial potash industry in the late 1960's and early 
1970's from financial disaster. There was a glut of potash 
on world markets and prices were at times lower than the cost 
of production. The government BE the day moved to restrict 


production, to set a minimum selling price 
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and to allocate markets. The Court, again reversing a 
unanimous Saskatchewan Court of Appeal decision, struck down 
the program because it was thought to regulate 


interprovincial and international trade, an exclusive federal 


power. 


Saskatchewan has argued, and continues to argue, that 
provincial laws of this kind should not be invalid merely 
because they are thought to offend against an unexercised 
federal power. Consequently, Saskatchewan has urged that 
provinces be given access to a sharing of this power for 
Purposes of export of resources from the province. Once 
Powers are concurrent in this way, it is then necessary to 
Provide rules (known as paramountcy rules) to determine which 
law, federal or provincial, prevails in the case where both 
have legislated and the laws conflict. Several options for 
this are available, and me of them is reflected in the "Best 
Effort" draft on resources discussed by First Ministers in 
February, 1979. This draft is included in the Appendix to 
this paper, as is Premier Blakeney's letter to Prime Minister 
Trudeau, sent after the Central Canada Potash case was 


decided. 


Saskatchewan, at the same time as it urges concurrent 
powers in this area, recognizes that there can be instances 
When federal laws must prevail for the good of Canada as a 


whole. 
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Summary of Need for Change 


The need for constitutional change respecting resources 
has been highlighted by successful legal challenges of 
provincial resource taxation and regulation measures (CIGOL 
and Central Canada Potash cases). These challenges have been 
based on the concept that provincial laws may be 
unconstitutional because they encroach on the exclusive 
federal power over interprovincial and international trade 
and commerce or because provincial taxes are thought to be 


indirect taxes. 


With respect to the federal trade and conmerce power, it 
is currently not now necessary for there to be a conflicting 
federal law in place for a provincial law to be held invalid. 
In addition, the courts have expanded, and continue to 
expand, the scope of this federal power, thereby increasing 


the danger to provincial jurisdiction. 


With respect to taxation, the law m@m the distinction 
between direct taxes, which a province can impose, and 
indirect taxes, which it cannot, is based on 19th century 
economic theory and has become more and more complex through 
court Seaton As a result, it is difficult to predict the 
fate of any new form of provincial tax that is not virtually 


identical to one that has been tested in the courts. 
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These trade and commerce and taxation problems impose 
substantial restrictions on the ability of the provinces to 


manage and tax resources. 


Further, it is time for our Constitution to deal 
specifically with provincial powers over resource 


management. 
THE CONSTITUTIONAL DISCUSSIONS 


The October 1978 First Ministers' Conference on the 
Constitution established the Continuing Committee of Ministers on 
the Constitution (CCMC) to seek agreement currently on 
a number of constitutional issues. A report and draft proposal 
on Teens Ownership and Interprovincial Trade" was one of 
those submitted to First Ministes in February, 1979. The draft, 


Which has become known as the "Best Effort" draft, would: 


- make an express and exclusive grant to provinces of 
“legislative jurisdiction over exploration, development, 
exploitation, conservation, extraction and management of 
non-renewable natural resources, forestry resources, and 


electrical energy generation in the provinces. 
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permit provinces to legislate with respect to the export of 
resource production, as long as the laws do not set up price 
discrimination against other parts of Canada; provincial 
export laws would prevail over federal trade and conmerce laws 
in cases of conflict, except where the federal laws are in 
relation to Canadian trade and commerce and necessary to serve 
a compelling national interest, or are in relation to 
international trade and commerce, in which case the federal 


laws would be paramount. 


allow provinces to impose any kind of taxes, including 
indirect taxes, on resource production, whether it is exported 
or not, as long as the tax does not differentiate between 
production kept in the province and that exported to other 


parts of Canada. 


(The draft is reproduced in the Appendix to this paper. ) 


The "Best Effort" draft on resources was the product of much 


bargaining and hard work and received general acceptance from 


most governments. 
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When the latest round of constitutional discussions 
commenced this summer, the federal government stated that it no 
longer supported key elements of the draft that would permit 
Provinces to pass laws for export of resource production from the 
province. As a result the conflict ("paramountcy") rules were no 
longer even an issue. Then, later in the discussions (at the end 
of August), the federal government advised that for export from 
the province for the Canadian market, provinces would be allowed 
to legislate, subject to conflicting federal laws in every case. 
Export laws for the international side would remain exclusively 


federal. 


This is where matters stand at the beginning of the present 


First Ministers' Conference. 


Saskatchewan, for the reasons outlined above, continues 
generally to support the "Best Effort" draft, though would like 


to see it improved in some respects. 


Saskatchewan is not prepared to surrender on the issue of 
resources. Resources are too crucial to the future of our 


province. 
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Saskatchewan is prepared to discuss the question of promoting 
greater equity in sharing the wealth - from resources and other 
industries - across Canada. Sharing is something Saskatchewan 
believes in, so long as it applies to all revenues and not just 


resource revenues. 
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Draft Proposal Discussed by First minasters 


RESOURCE OWNERSHIP AND INTERPROVINCIAL TRADE 
$$ KRENGEL 
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make laws in relation to jurisdiction over certain 

netuTal "resources: and 

a) exploration for non- electric energy within the 

-= renewable natural , province. These resources 
resources in the have been defined as non- 
province; Tenewapreim(erc, crude cal) 
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b) development, exploit- forests and electric eneroy. 
ation, extraction, This section pertains to 
conservation and legislative jurisdiction ane 
management of non- in no way impairs establishec 
renewable natural proprietary rights of provinc 
ReSOULCe SelM stne OVELr resources *whietier @tresa 
province, including resources are renewable or 
laws in relation to non-renewable. 


the rate of primary 
production therefron:; 
and 


c) development, exploit- : 
ation, conservation 
and management of 
forestry resources 
in the province and 
G2 Sites and facilities 
in the province for 
the generation of 
electrical energy, 
including laws in 
BeletiOn cto the rate 
Of primary vrocuction 
tier errom. 
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menor trom ‘the province of resource 


(3) 


Relationship to certain laws of Par 


(4) 


iiaeach provincen. the (3) 
legislature may make laws 

in relation to the export 

from the province of the 

primary production from 
non-renewable natura) 

resources and forestry 


resources in the province 
and the production from 
facilities in the province 
for the generation of 
electrical energy, but 
such laws may not authorize 
Or provide for prices for 
production sold for export 
to another pert of Canada 
that ere different from 
prices authorized or 
provided for production 
not sold for export from 
the province. 


Any law enacted by the (4) 
legislature of a province 
pursuene to the authority 
conferred by subsection (3) 
Prevails over a law: enacted 

by Parliament in relation to 

the regulation of trade and 

commerce except to the 

extent chat thei law so 

enacted by Parliament, 

Same tne: Case ofaal law an 
relation to the regulation 
orf trade and commerce 
within. Canada, «is necessary 
to serve a compelling 
national interest that is 
not merely an aggregate 
of local interests; or 

DJS essa elew in relation to the 
regulation of international 
trade and commerce. 


Provincial governments are 
Given concurrent legislativ 
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governing the export of the 
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resources referred to above 
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the sphere of both inter- 
provincial and international 
trade and commerce. Provin- 
cial governments are prohibiteg 
from price discrimination 
between resources consumed 

in the province and those 
destined for consumption in 
Other provinees,) “Ths yew 
provincial legislative 
Capacity applies to these 
resources in their raw state 
and to them in their processed 
State but does not apply to 
Materials manufactured from 
them. 
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Ine tet PCC CC. 6 cet his) new pro- 
Vinclal legislative responsi- 
bility Overvtrade: and commerce 
diminishes the scope but does 
not eliminate the federal] 
government's exclusive autho- 
rity over trade and commerce. 
The exercise of the provincial 
power 1s subject to two limi- 
tations. First, the federal 
government may legislate for 
Ln terprovincial t-ade if .there 
is "compelling national 
interest". This trigger 
mechanism may apply to circums- 
tances other than an emergency 
as established under the. 
peace, order end good ¢overn- 
ment power. Second, federal 
laws governing international 
trade prevail over provincial 
laws in international trade, 
in effect establishing a 
concurrent power similar to 
that for agriculture. 
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Taxation of resources 
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(3) 


In each province, the legis- =) 
lature may make laws in 

relation to the raising of 

money by any mode or system 

of taxation in respect of 


a) non-renewable natural 
resources and forestry 
resources “in ithe 
province and the 
primary production 
therefrom; and 


Dil VS Ue stetncurace li ties in 
the province for the 
generation of electrical 

“energy and the primary 
Droduction therefrom, 

Wrechen or not such production 

tsuexPeUrted in whole or in 

pert from the province but 
such laws may not authorize 

Or provide for taxation that 

Cifferentiates between 

production exported to 

another part of Canada and 
procuction not exported 


Production from resources 
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FOr’ purposes’ ‘of ‘Hhis SCCCION ate) 


@) production from a non- 
renewable resource is 
primary production 
Crerefrom af 


Wee is in the for 
in which it exis+s 
upon its recovery 
Or severance fron 
its natural State, 
or 
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Provincial powers of taxation 
ere increased to include 
indirect taxes over the 
resources outlined in this 
section - whether these 
resources are destined in 
pert for export outside the 
province. These taxes are 
to apply with equal force 
bothv in’ the verovince and 
across the rest of the 
COURtr Ye 


In determining the scope 

Of provincial legislative 
bowers Over resources 
exported from the Province, 
it became necessary to 
Gefine the degree to which 
the resource was Processed. 
Zt is not intended to 
extend provincial authority 
to manufacturing but it is 
intended to extend it a 
something beyond its extract- 
ion from its natura] state. 
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get) it She product 
resulting from 
Processing or 
refining the 
resource, and is 
not a manufacturecé 
Product or a 
product resulting 
from refining crude 
OU or refining a 
Synthetic equivalent 
of crude oil; ana 


b) production from a forestry 
resource is primary pro- 
Cuction therefrom if i 
consists of Sawlogs, poles, 
lumber, wood chips, sawdust 
Or any other primary wood 
Product, or wood Pulp end 
1S not a product manufact- 
ured from wood. 
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Ottawa 
February 5-6, 1979 


Given the varying resources 
covered by this section, 
the wording of this sub— 
Section is thought to place 
the appropriate limitations 
On provincial powers. 


This clause ensures that any 
existing provirictal 
legislative Powers found 

in s.92 are not impaired 

by the new section. 
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The Right Honourable Pierre Elliott 
ECM pe em mEe) CC 4a, My Beat 

Prime Minister of Canada, 

House of Commons, 

OLtawa -~.Ontario. 

KIA OA6 ; 


Dear Prime Minister: 


This letter is prompted by the decision of 
the Supreme »Court of..Canada,,,.handed .down..on. October .3rd, 
in the case of Central Canada Potash Co. Limited and 
the Attorney General of Canada v. the Government of 
Saskatthewan et al. That judgment raises grave concerns 
with regard to provincial powers over natural resources, 
and will significantly influence the present discussions 
Cnveconetatutiona) reform. 


Fingst,. want to outline: brichily the background 
andyissues in the Central Canadagcase, although .t. do. not 
intend to go into the facts and legal arguments in any 
great “detail. 


in tne ace. 1IG0Csmaaemear LY  lo70ea,, becalseu or 
world market conditions and other factors, potash produced 
in Saskatchewan was being sold at very low prices -- in 
some instances below the cost of production -- and the 
potash industry in Saskatchewan was in a precarious 
financial position. The government of the day, under the 
late Premier Ross Thatcher, took steps tc allocate production 
of potash according to the available market, and to establish 
a minimum floor price. Although the measures taken had very 
littie impact upon the provincial government's revenues, 
they were crucial for the economy of the province and the 
continued viability of the potash industry. The present. 
government inherited the prorationing scheme and continued 
the program, with production controls being effective until 
LOI . 


All but one of the potash companies supported 
Rrorag1oning, gnecexception being Contral Canada Potash, 
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The Right Honourable 
Pierre ELLIOtt. Trudeau, 
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which, because of its unique captive market in the United 
Seatces 7) Was ine, POSLtion, diz terent from the»rest’ of ‘the 
Industry. In 1972. that company attempted unsuccessfully 

to force the Minister of Mineral Resources, through 

Sout action jco grant itadarrional productaon Jicences:: 
when that action failed, it commenced another action, 
claiming that the prorationing measures infringed the 
federal trade and commerce power. The latter action wes 
commenced in December 1972. The Attorney General of Canada 
applied to be joined as a plaintiff in the action, and obtained 
an order of the Court of Queen's Bench in November 1973 
allowing the Canadian government to be a plaintiff along 
with Central Canada. The action was tried in 1974 ana 
judgment given for the plaintiffs in May 1975. The province 
appealed, and the Court of Appeal for Saskatchewan, in 

a unanimous judgment, allowed the appeal in January 1977. 
Leave to appeal to the Supreme Court of Canada was granted, 
andthe jcasewwas heard last Decenbder.*» “In its judgment “last 
week, the Supreme Court found the prorationing scheme to 

be beyond provincial powers. 


The Central Canada Potash decision is only the 
latest in a series of unsettling judgments concerning 
Beeousce .jurasdiction.. Yourwitl recall,* in’ partrculary; 
thevGecis1on Oo: -the Supreme scour cof Canaca “in theicase 
of Canadian Industrial Gas and Oil Ltd. v. the Government 
of Saskatchewan in November 1977, which found Saskatchewan's 
oil income tax and royalty surcharge invalid and ordered 
repayment thereof. 


Two points are worthy of special note. 


The Supreme Court of Canada, in both the Central 
Canada and the CIGOL judgments, overturned the unanimous 
decision of the Saskatchewan Court of Appeal (and, in the 
latter case, sthe verdict Of (the original trial judge "as 
well). 

It is noteworthy, too, that the Attorney General 
of Canada was a co-plaintiff in the Central Canada case. 
tops 1 found, particularly ,disturping. it °wril*bemecatied 
that there were extensive discussions during the genesis of 
prorationing,, in late 1969 and early 1970, involving senior 
legal officials of our two governments, involving indeed 
the then federal Minister of Justice, John Turner. Those 
discussions related to the constitutional validity of the 
prorationing scheme and resulted in certain amendments to 
the regulations, to satisfy, federal concerns. The government 
efsthe day-of this-province co-operated fully with the federal 
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The Right Honourable 
Pierre Flliott Trudeau, 
Pepe se gO oC, Mend ee ee Oetobem st 0 )) 19:78 
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authorities to attempt to avoid or resolve potential constitu- 
tional difficutetes. lithe: vrecora Clearly shows that the 
governments of both Saskatchewan and Canada believed the 
prorationing scheme to be constitutionally valid. The Only 
change in the prorationing regulations made by our government 
Since 1971 was one which could only serve to strengthen 

their constitutional validity. You will understand, therefore, 
why many, including myself, perceived the subsequent action 

of the Attorney General of Canada in joining ‘the action as a 
Plaintiff against the province as a complete about-face and 
betrayal on the part of the federal government. 


In addition to its interventions in Courtivcases, 
the federal government has taken other steps to lessen 
- provincial powers to manage and tax resources. ‘These affect 
all the Western provinces. Examples that come readily to 
mind include the unilateral changes to the Income Tax Act 
that disallowed the deduction from corporate income of 
provincial taxes and Loyalt tes firor irederalitay purposes; 
the Petroleum Administration Act, under which the federal 
Jovernment sassumed the power.to set oi] prices; the export 
tax On 011; certain provisions of the proposed Nuclear 
Control and Administration Act (Bill CE) Ga Gr atOst Peceniry:, 
the Céciaredointention of ithmataaeend governinent to ebrogate 
the oil pricing agreement with the pro2ucing provinces. 


Takenwtogether;: thesemacti dns seam to indicate 
a deliberate strategy to expand federal jurisdiction at 
the expense of provincial powers tO manage and tax natural 
resources. In my view, the federal determination to further 
centralize power at the expense Of the provinces is imposing 
very serious strains on our federal system. 


I have made these same argumentsS Over and over 
SGaaiite, YOU a1 perhaps recall my statement at the Barst 
Ministers' Conference in December 1976, when I urged the 
federal government "to drop its aggressive antieprovincial. 
Stance in the taxation and control of natural resources", 
And you Inay remember my letter to you of November 29, 1977, 
in which I referred to “a grave risk to our federal system 
SEseie, real icoulitactiit-e example after example. 


in Gbhemtwo reports torutne Vector Premiers’ Task 
FOrec on Constitutional Trends, the four western Premiers 
have identified a number of federal intrusions into provincial 
jurisdiction over resources. 


The’ ten provincial Pam Lers, Jin VOW Gb wind again 
in Regina in August of this year, reached agreement on the 
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The Right Honourable 
Pierre Elliott Trudeau, 


Per, O.G.. MP. -4-  — October 10, 1978 


ae Dat a ree a Se A ees en fae fats ah EE Nr ev kw ee oh Se 


need to strengthen Provincial powers over resources. 
Premier Lougheed's letter to pournot Octoper 145" 1976" 
reported our unanimous agreement On a specific text dealing 
with "a strengthening of Jurisdiction of provincial 
governments" in the field of resource taxation. In Regina 
last August, the Premiers "agreed to advance, again, the 
1976 consensus, which has not received an adequate response 
from the federal government". 


My views on national unity are well known by 
now. JI am sympathetic to the special problems of the 
Province of Quebec. But I must tell yourihrank iy "that 
the time has come for you and your government to begin 
to respond to the legitimate demands of the Western 
PrOVinces. wT t you continue to ignore the Westy "Vou wi ll 
IMperil the wveny fabric tofsour nation, 


In terms of the constitutional Changes that 
are required with respect to provincial jurisdiction over 
resources, it is perhaps not appropriate in this letter 
to conSider specific wording. Generally, though, 
Saskatchewan will propose: 


Diet leLaPprovincesibe dovseatie Pevy Indirect, ‘as 
Well acs direct,.taxessondyesource production, not- 
withstanding the fact that the production is 
exported or that the incidence of the tax may 
Pe enoughewto fall oubevaceune PLOVIince ote 
Pawbi Cuda ewe was bl Propose that each province be 
authorized to make laws to raise money by any 
System of taxation in respect of forests, mines 
and minerals, or the production therefrom in the 
Province. . This «is along the lines of the agreement 
reached by the ten Premiers in 1976. 


2. that the federal trade and conmerce power be 
clarified so that it can no longer be used to 
frustrate a province's legitimate efforts to 
influénce the production and Moaeketing of 1ts 
natvreal x,esources...) In particular, we will propose 
a provision along the lines of that proposed by 
the Canadian Bar Association's Cor;amittee on the 
Constitution. 


3. that changes be made to the Supreme Court of 


Canada, so that it will not only be, but be seen 


to be, an impartial arbiter of federal-provincial 
disputes.’ 
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The Right Honourable 
Pierre Elliott Trudeau, 
Dea () eee ee SD) = Oevoper WD, 97/8 


In respect of the first of these proposals, 
you will know that provincial power of taxation flows 
from section 92(2) of The British North America Act 
which states: 


"92. In each Province the Legislature may 
exclusively make Laws in relation to Matters 
coming within the Classes of Subject next 
herein-arter ‘entmerated; ‘thatras to say,trr 


2) Direct. Taxation within the Province 
in order to the raising Of a Revenue for 
Provincial Purposes." 


The courts have developed a complicated jurisprudence 
based on distinctions between indirect and direct 
taxation. The tests developed for "directness" of a 

tax are based on outmoded economic theories and bear 
little relevance to modern conditions. The courts, 
however, nave continued to use tnese “tests, and to 
expand,on them to the point where it is now very dipewcult 
to predict the outcome of any case involving a novel form 
of taxation. It is my strongly held view that the time 
has come to abandon this outmoded distinction between 
nmrect and andirect taxations With  wespect to its own 
resources, a province must not be arbitrarily Coe eed 
from any appropriate system of taxation. 


On the second point above, ndmely the need to 
clazity the tederal trade and commerce power, Tes 
clear to me that the courts have in recent years greatly 
expanded this power as a means of restricting a province's 
control over the production, marketing and pricing of its 
resources. The Central Canada Potash case is the most 
recent manifestation of that expansion. The implications 
for proper management and regulation of provincial resources 
are grave and are incompatible with the effective control 
of resource development. It is time for action to limit 
the meaning of this power, substantially to the meaning 
given it by the courts during most of Canada’s history. 


| 


I shall be pressing for changes to achieve this result. 


- | 

Regarding the third proposal, the time has come 
fo make such changes AS are necessary ‘CoO ensure sthak the 
Supreme Court of Canada is seen to be independent and 
not unduly reflective of federal views in conseitucional 
disputes. I am not questioning the inteqreLy. Ot «those 
who serve on the present Court, nor am I questioning choar 
ability. But I do question the wisdonmof having the members 
of vour Supreme) Court, the final arbiter of constitutional 
disputes, appointed by the executive branch of one level of 


Sent aes ts 


ry an ae 
wei bP ai Ne ME hs! je lil 
a : 2 ai : Wee Oia hae ; 

| es Wag 


: ; yor ux | é 
eee A eN : ee : or \ 7 ‘ rs 


—- 

f ee a ee ee ere a 
; ws_, #9 Pe ie 

1 Y iT) 


i a aa 


| 4 [heoro eg iedi rs iia ery. ot to + 
‘ awolt cobdseed 1e: tewox; {elonty 
oA Goffe Hi hi tiixne ol? 4 


f 


r oorivex? rf Ne x eee 
ite eweot ei ef ai hs ry {ox4 i 
a ‘ Senci) silt mie Agiw Pa LMmoD” 
.yse of 2. 3Saaee nts anus yoo? 6-11) posits 


a - bed irw #1 : . Rietah Pid | ? 
to pmbers Ot *eheO. ae 
a 2 Ilstonieo: ; 
wmIehL Ice Ft podaeart s beqolevel wun re | 
Jo>e3 56 Bas: sonnrS swted endifanida a Be fat 
S to “sasnsuazie" so: joleveb sgees et! iz sexe 
ycne ij Pay Ceri: ’ he Bame iy mn Py wile} 9% : 
ent ) ca > nysbom od anan¢aiag | 
: oa i 2) WOUNIITO WVES: °¢ 
A ; far 12 Ge iy no 
IVITR. ‘Si 30° si WO witty FSi 
. ‘ Ls 9 i es: mM: we ST | 
iat ci wets aa 
z i S367 dri tne 
: i 7 i strivex 4 
17 hee ane OIG %BG0% tA 
tt a eve ( iti a i fs cope? sti noo ' : 
Y SOgaeimo> | “Sbag2 L[hiohst walt yee! fo 
NOY Inogse AL oved e ore a ong 28:1 Sm az “asefs 
a. ivorq 6 vaidoivepes to exnrnom's e TewOS aidg Ssbnsea (2 
fs TO pitoixtg bos  pakied ism \NOLSDeBOTy ©: si Xevo Osten Oo” 
s20m od 22 Ses5 i ial sbsansd Laggynod sft -2S9IU0 a 
orzssifamt£ ad? . NORRIS: > ong 19 Holts 3es%Lowm, ane o 
_\@evwoeex fsisalvorg 26 mebielope. baw Bismepsnsn a aa 
& P 3 7 


! Shoo sViJoolie. edd Mekw ol di saquegak ors bas Bass 
\ #2 a7 m94398 XO aed ek sr. tHSMAO! © vad so7 
cit! som shart oJ Yi fetter: ede 1 TSWOd ‘eins to, wreka ae | 
»YTO?¢s ef a’ shsasd. te ae t pniveb e2%uho eda ya t ne Bees 
Pettines eins aveitom @3 gepnsis ha bake. ed | [Sere -f 
| vat 
Gigs 2a owt? odd  fnaogoxg huidd- orl: ‘gnib=ep Ae 
Se? Jods otenns og YIAeA299HN 916 26. ESP elo a 
| it ancbaeqohnt ad fe tan e@ ef shen 3 30.9 
Isras Susi MOD it i awoty fata ‘og 
ah anodd -} 1c Sige dant fa tae 
stot pride $245 
socinion orth i te 


_ton id wrigeg 


ay, 11d. avi: 


The Right Honourable 
Pierre Elliott Trudeau, 
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government, and largely representative of one or two 
regions of the country -- without intervention or voice 
by the executive branch of Provincial governments, by 
provincial legislatures, or by Parliament. It is clear 
that a provincial role in the appointment process would 
be desirable. Consideration might also be given to 
formal regional representation on. the: Court. 


I will be raising these concerns at the First 
Ministers’ Conference On the Constitution at the end of 
this month. 


Let me emphasize once again our serious concern 
that the constitutional rights of provinces to manage 
their resources are being systematically eroded by a 
Succession of federal actions and judicial rulings. fMhat 
is a situation which I believe will not long be tolerated 
by the people of Saskatchewan and Western Canada. 


DP cerust we Can make Garly progress toward 
securing the necessary constitutional changes. 
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Tae RigHt Honourable Pierre Elliot Trudeau, November, 1977 
Pee hOrG., NP. 

Pome iinister sofaCcanada’, 

House .O© Commons, 

Severo Ontay vos 

KALA; .OA2 , 


My dear Prime Minister: 


I am writing to discuss certain issues raised by 
the November 23rd judgement by the Supreme Court of Canada 
in the CIGOL case. As you know, that decision overturned 
the unanimous ruling of the Saskatchewan Court of Appeal in 
finding ultra vires Saskatchewan legislation and regulations 
respecting oil royalties and taxes. | 


The Supreme Court's decision poses a serious problem 
for the Government of Saskatchewan. ‘The precedent. established 
places at risk some $500 million which has been collectéd since 
Tijoemoesigetho Veqislation. | iL want to assure you that this 
government intends to take whatever action may be necessary, 
and that is within our jurisdiction, to ensure that the major 
share OF windreall) proxits from O11 price increases are xretaine> 
DY Lhe Saskatchewan people; and do not revert to the oil companies, 
2 
My concern, however, extends beyond the imnediate 
Preclicalv@ergiiculties faced by Sasratchevan, 


ity seernsiclear “that thesimoal1cattons, of, the Courts 
decision for your federal system ere profound. The grounds 
for the majority decision -- the manner in which the "direct 
part ctOn wtest was applied, and! the anterpretation Given to thea 
federal trade and commerce power -- seem to put in serious 
Heeaneay~ihetcapacity Aol all @provances to raise revenues Prom. 
resources. Such a result would mark a fundamental change in 
Canadian jurisprudence, wouldsatrect the fiscal capacity of 
a ReTISryOLeprovinces, “and would constitute a grave risk to 
Gia tetera’. system MeSseltr. 

welt (OnewWnOmr rinly betreves that Vaws are best meade. 
enc Crenged, by ‘elected legislatuzes., And 1 would view with 
Soncelrneany tCendencywon, the parklor Canadian governments tho 


° 


leave fundamental questions of policy to judicial determination. 


lay | government nas alwayomacted),. am good faven,. on ths 
10n that the provinces have the power to control, and 
Pereneti tc from, the resources within: their boundaries. 
ese0ur Uncerstanding of ‘the letter and the spirit of the 
fier eer. 1m OUT View, At constrtutes. one Of the) basic unéer- 
INnoengiowon Our Lederal system. 


that basic assumption, “that fundamental premise of 
Coniederetioen, has now been challenged, And L belicve we muse 
ROVS (Outeis TO TeScOre a Sensevor Conzi idence end certainty, 
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I believe that we must now face squarely the 
difficulties which the provinces have encountered in the 
PeeAloe yesource taxation,’ 2 believe we/must, without delay, 
‘take constitutional action that will confirm the powers of 
the provinces to control Anditarveresources.. 


Re you know, the subyecuyO resource taxation figured 
prominently in the constitutional discussions heldwiasc year 
by Canada’s ten provincial Premiers. Unanimous agreement was. 
reached on the need to clarify and strengthen provincial 
jurisdiction in this area. Indeed, the Premiers were unanimous 
on the specific wording of a constitutional amendment that 
would give provinces the rightero Levy indirect, as well as 
direct, taxation on resource production, Such a provision 
would go far to remove one perennial source of uncertainty 
Mand qround for litigation. ana such a provision would be 
_ compatible, I believe, with positions adopted by tnem. ecderel 


government in constitutional discussions prior to the Victoria 
Conference of 1971. 


In view of the Court's reasoning in the CIGOL case, 
jt may be necessary to consider, also, ways in which we could 
clearly delineate the boundary between the provinces! xights 
to tax resources and the federal government's jurisdiction 


over interprovincial and international trade and commerce. 


t cannot believe that, at this time in Canada's 
history, you would welcome a decision by the Supreme Court 
that could have the effect OfsubSstant rally enlarging federal 
jurisdiction at the expense of the provinces, J am econrtduent, 
Pheretore, thar. you Share my concern; and see some advantage 
in moving quickly and decisively to protect provancradsauthoricy. 


I look forward to discussing these matters with you 
when we meet, December 7th, in Regina, 


It is my intention to make the contents of this) telex 
public on the morning of Wednesday, November 30th. 


a Yours sincerely, 


Ritan Blakeney, 
Premier. 
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